ual, againtt the intention of the de-

f
rred in enating the tempotary law, - |

gh fuch was the motive; as
r making the a&t xe“m' or‘g%;e 0[:;
ired, ‘the autliority, whtch:'e;il¥edl
n of the temporary law, of courfe
ie.queftipnis;-whether_there was ap =
to fettle the rates of the fees due t
h I have. already confidered.’ Th:
e temporary at might juftly, be ad
- regulation, and very properly bc:{
oderate of any,.that_had cver'bee -
he whole regulation “could not ’bn !
it gave the remedy of execution t: o
ny time before, or afterthe expira =
rary aét, the tables of -fees, wit ouz" {
¢ been corretted, oraltered, by th \
not by the delégates alone, but the ) ce"‘ 0
orary a® did not, in ‘anyAde rl: £
limited duration, “Whilft in béﬂeﬁ E
other authority ; when it ceafed fﬁ 3
 pre-exiftent authority cealed, f.
he judges have authority to fettle the -
en fees are due, but their rates nog
10 cceafion for the parliament to afe
variety of inftinces. If the *jud e-
wel!l as the parliament, there woﬁl;
 dittiét p wers capable of the fame
0 equal,” they m:y clafh, If the le-
i 1d aifsgree, and in confequence
civy there thowd not be a 1egulation
the 1.te: pofition of parliament ma
tory, fhouid the want of a 1egiﬂativi
ried by the authority of.the judges
ament m:v h.ve yeculiar motives f;r
arious nftances—when iaws are en.
the fervices of officers, the merit of
very proper’y confidered, and the re.
. Pecuitar penaiies, which judges
he general principles of law, may be
t ou many uceafions:  Judges myy
prac¢tice n thewr c-urts; but the
has becn 1egal ted by pariiament in
, aiid without d.ubt, may be inall
DAL diuCiLy and the juilges havinvz.
: " iht_cial in.the & T

. e gahity 8 dete minatlc in the ordinary judicatories,”

cient to defray their daily expences,- Such an altera-
tion, I am - perfuaded, would be produttive of a very
great diminution of the fees both of officers, and law-
yers, b _promating the difpatch of juridical bufinefs,
and, of courle; by difcouraging litigioufnefls.

Objeétion: Though the. legality of the late regula-
gion of fees-bed mmhlemlhe—o:fdiga;}iudimo-, s
sies, and courfe of proceeding, yet that does not prove
any difference between this regulation, and the levy
of (hip-money : for the legality of fhip-money was de-
telmincd in the fame courfe.: :

Anfwer, This, at bett, is
wifingenuous mifreprefentation.

pdlitical antagonitts: A decliimer of this kind——

¢ Confidens, tumidus, adeo fermonis amari,
«¢ Sifennas, Barros ut equis precurreret albis. *

¢« hic, fi ploftra ducenta,’

¢ Cornua quod vincatque tubas,"—

and

muft fpeak with: great encrgy,
and imputations ca

, Thus fuppofitions may be made,

a weak cavil founded on
- When the regulation

ef fees was pronoanced to be an'impofition of tax, a8 or conftitutional officers, mof granting fees nat before due,
arbitrary, and tyrannical, as the fhip-money, 1 ftated  but fixing their rates, be a tax, or not.

each meafure, to prove their diffimilarity. I fhewed Ovje&ion. The council advifed the regulation of
that the proclamation iffued with the profeffed defign  fees. Sach of the provincial judges as were of the

of prevent ng exceflive exa&ions—that 1t reftrained the concurred in the advice,
officess—tbat there avas n0 enforcement provided or at-
iempted againfl the people—that the officer was to feek
his remedy, where every other creditor 18 entitied to
relief—that the effect of the regulation, as te the peo-
le's payment, ¢ depended upon its legality deterinine
¢ abie in the ordinary judicatories,” there being no de-
greedf enforcament, except avbat fbould be derived Jrom the-
' Yasv in its regular, ordinary courfe.— [hat King Charies
having deteymined to govern without a parhament had,
againit the fundamental principles of a free conititution,
recourfe to the prerogative for raifing money on tie fub-
ject, and in purfuance ot this icheme of tranny, tuc
fhip-money Was raifed on the wuole kingdom, that
writs, direéting the colleétion of the tax, required the
fherifis to execute the effecls of the peuple, and to
commit to prifon all who thould opjofe 1t, tnere to re-
main till the Kiog fhoud give order fortheir deitvery 5
but thefe expreffions, occuning in the fta e, ¢ 1tsic-

council,

_judges; but this queftion was,
judged by theadvice they gave in council.
of appeals is’ conftituted of the council,
queftion may ultimately receive 2
court, The council in Nov.

houfe, ¢ whether any officer

s¢ court of appeals.”
Anfwer. Upon the
judges ought to eftablith no rule,
arties, becaufe the rule would, in
judge the queftion of its legality,
choofe to advance,
ought to be made by the courts,
. : A. and B. is brought before them,
are feccted by the objectors, as if tue p:out of the  pro, and con, on the legality of them.
granfaétions et the fhip. uiuney tax, and.of the regula-
tion of fees, having diffzrent principles, and eftelts,
reiled merely on this circumitance; and moreover,
the egregious milreprefentation of my argument turns
out tu be of no ute in the application, through their
extreme ignorance ot the fubjett s for the quettion,
refpelting the legality of the thip-money tax was not
i “ordinar

vance of the methiod fuggelted is

fi ‘erabie confequential expence. “The judges,
paymg a juft regard to the principle,
yates of teesy they

mg-the legal felves, by impanelling a jury of efficers.

late virtues, and gratifying their fpleen againft their

< Concurrantque-fore tria funcra,. magna fonabit

rfuafive force.

on either fide; but they concern not the queftion
whether thg regulation of fees always annexzd to ¢/d,

The legality of
the regulation may be queftioned before them, as
s in fome degree,” pre-
‘The court

and the
decifion in this
fefion 1770 declined giv-
ing an opinion upon the queftion put by the lower
had been guilty of ex-
¢ tortion by the ufual charges,” upon this principle,
that ¢ it mizht come before them for decifion in the

rinciple of this objetion, the
*till the legality of it
is'brought in que(lion'bcforc them by the conteft of of the regulation of fees is a repetition, and revival of =
ome degree_pre-
which a, party may
therefore no rules or ordinances
*till a cafe between
and lawyers heard
This objec-
tion is, to be fure, very ingenious, though an obfer .
liable to the dull ex-
ception, that it would promote litigation, and a con-
without
have fettled the-
have occafionally. informed them-
' The ratés of

—Tudicatory;-and-cour fe—of—feestruve-becnfettied in confrquence of a royal com-

L

_'\\" Y -- ]
already faid, his-conduét was not to-be directed by, the
votes of the majority.-of the advifers, they baving no - ° :

5. authoritative inflyence. 1 have already. fhewn-that .. = =~ %
<" Lord Hardwicke Wad the advice, and affiftance o} .the - .~
mafter of the rolls in fettling the ‘tables of fees, in i ;
which the fees, dueto the Jtter, weic included—that. - = .- s
officers, and clerks of the courts have affitted the Sl
: —judge&imtbei&gg}hﬁglment of tables of fees. Their: ~ ¢ *
opinions were not binding;. but their INFOTmaTIon WAST —— == o= fe
called for., The authority to regulate ‘was repofed in~- 2R
the chancellor, and judges, and " the_eftablithments.. B
flowed trom their authority. Astothe fuppofition that..
the other advifers might be fwayed by their profpedis;. -
it is of fuch a kind, that it may be applied on all ocea=:* - e
fions—it may be applied t0 tiie moff wiolent dema- ! )
gogues, and  experience would give 1t a colour. . ‘The =

ablurdity in fuppoting, that the governor is inclided ¥ - L
in a proclamation t reau:ni:h% tﬁoﬁ' officers with &is . - ¥
difpleafure, who thould not by bis orders, has been T

fufficiently expofed. It he fhould have occafion to fue.

for fees due to him as charnicellor, he couid not, in-the. :
court, where he is the fole judge. H-= receives his fees o
now, and would be cqually entitied to receive them if . L
the proclamation had not ifflued. This part of the .
objection is nut more extraordinary, on account of the ) g
extreme ignorance it betrays, than on this, that the fee : 54 %
fo: the feals was the fame in all the propofed reguia-
tions. 7

ObjeGtion. Any perfon, the laf acquainted With

the arguments in favour of fhip-inoney, and the dif- :
penfing  power, will perceive tha: Antiion’s defence ol

them ¢ tricked off in a new drefs to hide their defor- -
¢ mity, the better to impofe on the unthinking and
¢ unwary.,” !

Anfwer. A perfon, the leaft acquainted with thofe i
arguments, may imagine they have been revived ; but
no one,avell, or even a little acquainted with ‘em, can. b 1y
The affertion of the objedtors is at random. They B %

might as wel bave called the defence, a papal anathe- Rt
ma, or bull in cxxa Domini—{uch imputations, an- :
fupported by proof, would almoft difgruce the cnarac- T b

. ter of a fpouting declaimer,
arded.
Objection. That the argument fiom precedents
doth not prove the right ; it proves nothing nuore than :

too contemptible to be re.

imfical to require a terious an{wer,
i~ or three vrainches, and they mult
ablith laws, and how the judges, by
an: of a iexiflitive regulation when
an tender the-mterpefition of parlia-
is b:yond my conceptivn. - The in-’
hantent; declaring the-legiflative will
: fucn a Jdecliration canttituting law
b anterpofition of pariiament. The
ses wili prevail again#t the declaration,
e bra. ¢ch of the legiflature, becaufe
mtoul.ble enly by a iaw, and foch
ol lve 1s not a iaw, nor has it any de-
onal efficacy either m prolibiting the
1 legu autherity, or in conferring
te an authopity, not before legal,
. uld tue leading mzmbers of one
7-fla-ure be-deeply-intercited in the re- _
5 titat -branch-would prubably’—endca-_t
n exorbiant provifion, which another .
T ut te. The two branches difagree,
ageT—A meceflity for the judges.to att
and fhey thay, 3, ettablith
perpetu.bly, which one orauch con- °
ive—ju..ges who hoid theis feats dur-

ight in my turn, fuppofe leading mem-

it dilpofitions requiring what tiey ex-
ofed, with the view of havirg a fubje®

ho w..u.d be of very little importance
qAfity, and order, whofe ambition it
-the-whitlwind, and dircét the ftorm.™
clieve, was, that both branches agreed -
 regulation had been eftablithed by an

t of thar agreement, the fees fettled by

on law .wou d have been reduced on an
ird—I mean by the alternative extend-
ters”to pay in money, or tobacco, and - |
»a of fees, accordiag to the old tables, :
aitergitive, would bave given general
ine branch held this to: be afufficient .
ees, ‘the other contended for. a greatery -
the' judges, not having been reftrained

- auihority of - the legiflature,. reniained

It will.nos, I truft, be direétly afficmed,
ition of the oae branch, diffented toby —
toe force of;a law, though fome confe- -
n from the refolves of ‘one branch.oppo-
iments ot _the- othery feem to imply.an
they have -fonie degrec: of biigatory ___

a-ifthey-ar ot lawss:.

an obhgatory,

mediun between

T
declara=

e.,of one hranch, conftituting any rule «va"‘d h! b’t . régu i g;d At fju me 3 icels

ol : s ub w v afive minution of 1nCO L g : -

hen the fubject is i’ﬁEh that the concurs el SRR : (i St JFhen tavo hundred avaggons crpud the firect,
ject 1s fu aé‘_’i,‘ﬁ' S —on the other.ﬁge it‘may be -alleged, that a very St iae s iu procefion mect,

e branches of the leg .
ompleat adt, aida fullic mpulfory-Jawe
wt, having'. pgen‘;.rcltra»m;d by. the pro=
¢ two Roules; might, for the reafons ex- |
the regylation-approypd;of by the-on%,—

d by, the other. The:adtion, and re-ac-
ual; no:force remained - Their regula-
en cltablithed,” it may be perpetual j but

ure's .for.it may. be abo-.

ipon . the: Jegiflature : .for. 3t may. )
es hold their -

Itjs trye,, that th
yre, th:wbillbt@_
egal powers: annexed

ower dtb their, ftations, |
on-is fuch,. that-they.rather. copfes 3
than receive any from, gopepnment:. Ie. .
It. .o -preyent ti eir yefignatiod, {o little .

femoval.:We malt; cnfider. Jegal
principles

' condition

dent,: and a
ty‘all

2 **’nonhercaied;_b,utjfil,he neceflity

deteruned_in an_ordinary judicatoryyaneTORET
roceedipge ; ifion_iffued o
Objettion. There has been no fuch neceflity on ac=
count of the coftr, as wil jult.fy the regulation of
fees ; for if fees are taxes, and taxes can be laid by
the legiflature only, the neceliity of fettling the raics
ought to have beep urgent, and 1nvigeible, which was-
; he w4 invincivie, tucy,  al rules, and an unifoimity o

who advifed the regulation, ougut to have_feen, that__ been called upor, in council,
it was not occafioned by their tauit; for if fu, the oc- :
ceffity is their accufation, and not their excuic. The
blame of the fuppofed neceflity is imputable 1o thofe,
who apprehended a diminu:ion of income by 2 legal
rcgulauon-of--t'ces,_and ‘have expoled their counti, to
all the difficuliies, and dittrefs ¢ which e wantul
& exercile of arbitrary power was fure to introducs.
This objeétion is principally drawn from fome publi-

n_the addrefs of

of preventing

the proper means

caufe.
witn equal force;
to be rather an odd fert of a perfon,
it, in any of them—it would be avery
fuch are the narrow prejudices of judges,

—crplained,—and—tbe-queﬂion, wheiher thefe fees are

~ - _ jmputations.ca

cations, on tire—atfais_of the emdargo 1a the 6th or  fius atium, (it would be of publick

th year of the prefent King. no-end

the commons—the
commons in 1753 thought the eltablilhinent of feer;——thufe—initances,
exceflive exations.
Various orders, and regulations of practice have been.
eftablithed by the courts, frequent have.been the con-
ferences of the judges for the urpote of fettling gener-

?c ndu&. Judges have
to adwvite ti.cir {overeign
on queltions of law. Judges, in infenur jurifdil:}iuns,iandﬁth;r,eforrc I refer the seadze to the Citzen's wit o
have atted as judges, in the houfe of lords in the fame J Daser wea Samew 8 -
In all the cafes put, the objection would apply
but, I fufpeét, he would be dremed
who (hould make
diffivult thing,
to eftablith
the liberal fentiment—expedit reipublicze ut (non) (14
advantage to nave
te fuits,) and bring into_contempt the adage, ¢

3 deviariom from-the principleof the copititusion, in - : A
wherein the power :ath been sicgaisy —
exercifed—that the inference from the piect et -
New-York ough: to bz treaicd with great ¢ nteu pty
perhaps, even with fome indignation, and o pam, L=t
18 quoted to fliew, that the argument irom procedents
is iuconfitent with the doétrine advanced ty tne auso
thor of it. The quotation i too Jong to repeat herey

letter. : 3

Anfwer. This pointlefs thaft hath been befure
thrown, without reaching tae objecty and ¢ if I com-
s prebend it righty” there wou.d be no wiicuity in al-
certaining the quiver, whence it was jupphed.

¢« The ufe of precedents ridit be perceived;when
¢ the inconveniencies of contention, whici fi wirem
¢ a difregard of thum are confidered and efpetially
when they are frverely felu: when we reflett, that

£ the inl?((‘nllrfe of the members

mifera eft fervitus, ubi jus eit vagum,
flavery where the law is unfettled,)
by the lower houfe, and
anfwering,
3 fembly, and tranfations usider i,
taxes, has been ‘already difcufled 1n this paper—the —Thargesw
fixing of the rates ol fees alavays dugy 1 contend, is not  ther pendlties bad been incurred, or not.
a tax, and if not, the objettion made on the hypo- on which the upper houfe aéted, will
. thefis that it is, of courfe fails, The realoning appii-
ed, in the publications on the affair of the embargo,
to tba:juddgu,- and peeuliar neccil), which, if notim-
mediately provided a ainft, would endanger the pub-
lick fafety, it would be eafy to prove, it not entirely
_impertinent, is quite foreign to our queltion. The
neceflity, 1 mentioned, is that ordinary obligation on
. thofe, who aét in a judicial capacity, to difcharge their
duty, The meceflity of awarding cofis flows fiom the
obligation the judges are under to_give them by the
ftatute law. 7'be neceflity of fettling the rates flows
from the obligation they are under by the fame law to

‘Aniwer. The occafion, snd naiure of the neceflity
to afcertain the fees, the officers were entitled to, for:
the purpofe of enadling the judges to award cofts, ad-
minifter jultice, and execute the laws, have been fully

the queftion was-put to
pedd.

they bad done.

Ovjeétion. Two of thofe,
nor, were intercfted, and if a
“twelve judges, and two of them plaintiits,
thofe two fit in judgment on their own cafe,
Jiver their opinions in favour
the judgment would be void.
cafes the other advifers might be fwayed

award certain cofts. Whofe faultit was, that alegif-. peét of aremote interef. The governor, as chancel-
© lative regulation did not take place, in confgquen cg of - lor, might decree his own fees, under his own regula-
_the difagreement between the two honfes, it a queftion  tiow or refufe o afix the feals, without immediate
not determinable in any jurifdiion, or by any legal:  payment. } =
authority, ~neither branch being ..amenable’ to. any ~Anfwer. Thisis putting one cafe, in the place of

another of a very di
the proclamation,

the capadity of judges 3

fuperior court, Uncommonl indiftinét muft the ideas
of the objectors be, who confound the authority of a
branch’ ot the legiflature to propufe, orreject, with the

. fun&tions of minilters? = - thority over officers removeable by him, and as I-have
g, On the queltion,” which ¢f the two branches was ;
“blameable, very oppofite fuppofitions may- be made, ® « Con bitter
caft, and ‘with -equal decency, and pro- ¢ that be aweuld outflrip the Sifenne, and Barri (moft in-

On the one fide it has been ﬁlppq_(cd, « famous for their wirslence)

D Q

that a-
e

(wretcaed s the
Che queftion put ¢
which the upper declined ¢
related to the conftruétion of an atofal ¢
whether certain
ere criminal or not, and confequently whe-

The principle,
beft appear from
theirown words §. The regulation of fees was in profpedd,
obtain an anfwer, avith retrof-
The one to prefcribe a rule for the future con-
duct of ufficers, the other to draw a ceafure, of what

who advifed the gover~
fuit be brought before.

fhould
and de-
of their own claims,
Befides in the prefent
by the prof-

Lrent nature.—The-advifers of
reftraining the officers, did nof a8 in
it flowed from the governor’sau-

nt, and boiflereus, of fuch bitterne[s of fpeech  proved that juttice can't be adminiftred, nor the laws

if ever fo well prepared o

ot political budies,
the meafures of juftice in conteits of private propei-
ty, treprerogal wes of -governmeni,_and. ‘chequabity s =
of «hie people are regulaied by them ™ Sec the mefs
December fellion 1765.

-~

fage from the upjer houfe,
But [ moft readily adinit that, ¢ if whut has bren
¢ done, be avromg, it confers no right” to repeat
the wrong, that ¢ opprefic, aud outrage can’t ve juili-
« fied by inftances ot their comm.flicn,” and that ¢ if
¢« a2 meafure be incompatible awith the conjiitutiona’ rigots
s of ke fuljedd, it is 10 far troin being a rational a*gu-
¢« ment, that confittency r-quires an ad’ption ot the
¢s propofed meafure, that, cn thecontialy, it fugg=fts
«¢ the ftrongett motive for abclifting tz¢ precedent, and
e therefore when an inftauce cf deviation from tke
¢« conlticution is preffed, as a resfon for an eftatlifh-
¢ ment firiking at the root of all Liberty, it is inconclu-
L ﬁven" y
The precedents, 1 have cited, direétly apply. I
have not attempted tu draw any confequences fiom
them, in fupport of a * mealure incen patible with
[ rights of the fubjeét, or
«¢ blifhment ftiriking at the root of all liberty.”
common law refults from general cuftoms, precedents
. are the evidences of{hel’e cultoms, judici:lxdetcrmiila-
tions and decifions the molt certain proofs of them, '
and the arguments theiefore from precedents, the .
ralice of courts, the decifions ot judges refpeétable
or their knowledge, and probity, and from the con-
venience of uniformity, are of preat weight. I have

duly exccuted without a festlement of the rates of fees; =
that an authority to fettle them is neceflary to the pro-
tection of the people, who, it officers were not re-

agreed to, at Jeaft of one -

confiderable diminution was
lternative ta pay in money, of tobacco, |

third;.in the @ "¢ Beyond the fifes,

and borni bis «woice be raifesy |

and that the imputation .of avance might be catt by , anc !
men,-difpaled tz find fault, and wh_oghave the arro-- A S FRANCIS:  “yould, | like Archimedes, undertake to turn_the
-~ —gance-to zxpcé,_that their dictate ought to be: 2 rule 1 ¢ The quefiions, -as you bave propofed them, are of a_ ;-world, which way they ple:fe. - 2y
to govern the condu& of others, if & diminution of . ¢ wery extraords nature, and of a tenden inconfifient ¢ Yea knew me of old.” Yeu have the advantage,
wo thirds had been 8 reed to, and their propofition. ¢ avith the fpirit of our. conflitutions The refolves, or de-  if your mymory hath not been’ impaired, “for I'did
" of a ftill greater reduttion eje@ed=—thdt if the Tegu- clarations ‘of ent, vr_ both beufes, bewever affertive in DOt KNOW joky and_yet Cimex, , you bave my with,
lation.of the clergy, and officers had been eftablithed ¢ opinion, webement in exprefion, are nit laws, mor - urdique, dexque, : -
_on the terms propofed by the uppet.honfe. eral fa- ¢ onght they 1o be promulgated to ixflacace the determination ——vyefrum ob confilium, donent tonfore—® = =)

have been’ given, and therefore this:
reproach, who offered their cons
which, if adopted.by -the.othery

o of the legal appointed courts. | Juriesy
8¢ ghere to give their decifions avithdut
& Whether any afficer;has been guilty of

_ tisfaltion would
_ branch deferves no
_ fent to a -mealure, t ed. by -t !
would have been thus Gatisfalory—that thisregulation

— was peje@ted through the influence of men, whofe aim

-« go prejudicate  Sut that eur dselarations
2 llrdifcoatems,A“f% bic
ardsy

aeuld ‘bave, in no fmall digree,

it was to. create confufion, and . popu . St
. {{

.¥uwhich they have gnany.oppormnines .of fomenting by

_# \heir declandations_and harrangucs, “in .which they . ¢¢ déclaratien wweid.; X smpr
~ 3ffirm, with very little fcruple, W fubferee the——¢¢ in this_prevince beixg to ms ¢ it avonld be 1o anti-
i, with vy Nl Py, gy i - g1 s 7L, 2,

impertance, ce\!{:ba;;ng their own pures’

v . ¢ . . ~

mmact-

- &8 Axd fure fuch firength of luxgs & avonderous praife it

and judges ought
prejudicey ot biase
extortion, if @
¢_queftion, aubich - nkither youry mor our- declaration ought
beld out to the
tbis effe8, can
on our part, pmimllryjucb—a 7
the mer improper, the laf legal . - #

 bvangh-theie-regua— t4For tbis fame [riendly

ftrai 2 W ¢ expofed to the hazard of very great _
oppreffion.. ‘The conclyfion, contels, 1 R L S rm—
woirable to the liberal {entiments, and generousNicws - o
of thefe, wboare adyerfe to° the narrow reftiétions of
flematical certainty, and, if allowed to choofe tosir grosady

VG0 0 &t

take back your fhaft, and preferve it. There may be
a future occafion, for its ufe. -
Obje&ion, If fees may be fettled at onc time, Ahey

“may be increafed at another, a3 hﬂPR““ed"‘_““hq‘w*}*—;
1779, when the feeagf fhenffs were increafed by pro<€--i |
e Wl o

o may the powsrs diviney
- this fa { affiflance of thine, W
s Gjys thee a arker mﬁ;xrfW;.‘: S

-




